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With the development of Chinese security market, various securities tort 
emerged gradually. However, our current securities civil litigation system fails 
to provide the investors a comprehensive and effective protection. The 
protection of the investors’ rights is the key issue for the security market’s 
development. If there is no innovation in our current securities civil litigation 
system, the securities tort will not get effective judicial settlement and thus the 
investors’ rights can not be protected. Class action originated from the Equity 
Rule. With many years’ development, class action has become the most 
important system in securities civil litigation system in America. It has drawn a 
worldwide attention for its superiorities in dealing with securities tort, 
securities violations curb, investors’ rights protection. This thesis analyzes and 
assesses the US class action in an adequate way, and further raises some 
suggestions on how to adopt and establish class action system in China. 
This thesis includes introduction, text and conclusion. The text consists of 
four chapters. Chapter One is the overview of class action, it gives a brief 
introduction of the concept, the characteristics, the functions of class action and the 
differences between class action and joint action. Chapter Two describes the legal 
framework and the main contents of the US class action, including the certification and 
notification of the class, opt-out mechanism, contigent fee mechanism, settlement process, 
assesses the actual effect of the system. Chapter Three represents the status and the 
existing problems of Chinese securities civil litigation system, and then elaborates the 
necessity and the feasibility of introducing securities class action into China. In Chapter 
Four，the author raises some specific recommendations and suggestions on how to adopt 
and establish securities class action system in China. 















目  录 
引  言 ........................................................................................................ 1 
第一章  证券集团诉讼概述 ................................................................... 4 
第一节  证券集团诉讼的概念 ................................................................................... 4 
第二节  证券集团诉讼的特征 ................................................................................... 5 
一、诉讼当事人人数众多 .................................................................................... 5 
二、集团成员之间有共同的利益 ........................................................................ 5 
三、集团成员利益实现的间接性 ........................................................................ 6 
四、诉讼结果的扩张性 ........................................................................................ 6 
第三节  证券集团诉讼的功能 ................................................................................... 6 
一、追求司法效率，有利于实现诉讼经济 ........................................................ 6 
二、追求公正，有利于中小投资者实现诉讼救济 ............................................ 7 
三、有利于规制证券市场的违法违规行为 ........................................................ 8 
四、具有更有效的激励机制 ................................................................................ 8 
第四节  集团诉讼与共同诉讼的区别 ....................................................................... 9 
一、当事人加入诉讼的方式不同 ........................................................................ 9 
二、代表人产生的方式不同 ................................................................................ 9 
三、判决效力扩张不同 ........................................................................................ 9 
四、诉讼代表人的权限不同 .............................................................................. 10 
五、是否具有公益性功能不同 .......................................................................... 10 
第二章  域外集团诉讼制度介绍及评析——以美国法为例 ..............11 
第一节  美国集团诉讼制度的法律架构与基本内容 ............................................. 11 
一、美国集团诉讼制度的法律架构 .................................................................. 11 
二、美国集团诉讼制度的主要内容 .................................................................. 15 















一、耗费了大量的时间和资源 .......................................................................... 22 
二、律师主导和操纵诉讼，获得过高回报 ...................................................... 23 
三、美国宪法中规定的正当程序原则往往被忽视 .......................................... 24 
第三章  我国当前证券民事诉讼制度的缺陷以及解决问题的思路 25 
第一节  我国证券民事诉讼制度的现状与存在的问题 ......................................... 25 
一、我国证券民事诉讼制度的现状 .................................................................. 25 
二、我国证券民事诉讼制度存在的问题 .......................................................... 26 
第二节  克服我国证券民事诉讼制度缺陷的思路——对证券集团诉讼制度的引
进 .................................................................................................................. 29 
一、引进证券集团诉讼制度的必要性 .............................................................. 29 
二、引进证券集团诉讼制度的可行性 .............................................................. 30 
第四章  构建我国证券集团诉讼制度的建议 ......................................33 
第一节  放宽代表人诉讼制度的受案范围 ............................................................. 33 
第二节  在集团成员的范围确认上，采用选择退出规则 ..................................... 34 
第三节  改变诉讼代表人的产生方法 ..................................................................... 34 
第四节  扩大诉讼代表人的权限 ............................................................................. 34 
第五节  允许采用胜诉酬金制 ................................................................................. 35 
第六节  增强法院职权，加强法院的监督 ............................................................. 35 
结  语 .......................................................................................................37 
参考文献 ...................................................................................................38 


















Chapter 1 The overview of securities class action .................................4 
Subchapter 1 The concept of securities class action ................................................. 4 
Subchapter 2 The characteristics of securities class action ..................................... 5 
Section 1 The larger number of litigants ................................................................ 5 
Section 2 Common interest of the class ................................................................. 5 
Section 3 The interest of the class achieved indirectly .......................................... 6 
Section 4 The expansive validity of the judgements ............................................. 6 
Subchapter 3 The functions of securities class action ............................................... 6 
Section 1 Pursuiting the judicial efficiency, in favor of achieving judicial 
economy ................................................................................................. 6 
Section 2 Pursuiting the justness, in favour of judicial recoveries of the medium 
and small investors ................................................................................. 7 
Section 3 Benefitial to restricting illegal behavior in securicies market ............... 8 
Section 4 More effective exciation mechanism ..................................................... 8 
Subchapter 4 Differences between class action and joint action ............................. 9 
Section 1 Different ways of determing the litigation members ............................. 9 
Section 2 Different ways of determing the litigant respresentative  ..................... 9 
Section 3 Differ in the expansivity of the validity of the judgements ................... 9 
Section 4 Different authorities of the litigant respresentative ............................. 10 
Section 5 Wheather takes on the function of public welfare ............................... 10 
Chapter 2 Introdutions and comments on the class action 
overseas——take US for example .......................................11 















Section 1 Legal framework of the US class action .............................................. 11 
Section 2 Main contents of the US class action ................................................... 15 
Subchapter 2 Comments on the US class action ..................................................... 22 
Section 1 Massive consumption of time and resource ......................................... 22 
Section 2 Lawyers dominate and manipulate the litigation, obtain excessive 
rewards ................................................................................................. 23 
Section 3 Neglect of Due Process principle settleted in the US constitution ...... 24 
Chapter 3 The current defects and the ways out of Chinese securities 
civil litigation system .............................................................25 
Subchapter 1 The status and the existing problems of Chinese securities civil 
litigation system ................................................................................ 25 
Section 1 The status of Chinese securities civil litigation system ....................... 25 
Section 2 The existing problems of Chinese securities civil litigation system .... 26 
Subchapter 2 Ways out to overcome the defects of Chinese securities civil 
litigation system——Introduction of securities class action ......... 29 
Section 1 The necessity of the introduction of securities class action ................. 29 
Section 2 The feasibility of the introduction of securities class action ................ 30 
Chapter 4 Suggestions on the establishment of the securities class 
action system in China ..........................................................33 
Subchapter 1 Extending the application of the representative action’s ............... 33 
Subchapter 2 Adopting “opt-out” mechanism in determining the class action's 
members .............................................................................................. 34 
Subchapter 3 Changing the way of determing the class action's litigant 
representive ......................................................................................... 34 
Subchapter 4 Extending the authorities of the litigant representative ................. 34 
Subchapter 5 Allowing the application of the congtient fee mechanism .............. 35 



































































































































































































































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
